 SEQ CHAPTER \h \r 1IN THE CIVIL COURT 

FOR THE CITY OF NEW YORK

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X

WILLIAM HARVEY, On Behalf Of Himself And

Supreme Court Index No. 600663/04

Others Similarly Situated, 






Plaintiffs,

Amended Complaint








Jury Trial Demanded



- against -














[CLASS ACTION]

METROPOLITAN LIFE INSURANCE COMPANY,







Defendant.



- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X


Plaintiff, William Harvey (“Harvey”, “Plaintiff” or “plaintiff”), on behalf of himself and others similarly situated (together, the “Class”), by and through his undersigned counsel, Rose & Rose, P.C., 1320 19th Street, N.W. Suite 601, Washington, D.C. 20036, and local counsel, The Law Offices of Neal Brickman, located at 317 Madison Avenue, 21st Floor, New York, New York 10017, as and for the Class Action Complaint against defendant, Metropolitan Life Insurance Company (“MetLife”), states and alleges as follows:


JURISDICTION AND VENUE
1. 


This Court has jurisdiction over this matter pursuant to the Order of April 18, 2005 entered by Supreme Court Justice Cahn pursuant to CPLR 325(d).  Attachment 1.  Although the aggregate value of the claims asserted by all putative class members is many times the normal jurisdictional maximum amount under Article 2 of the New York City Civil Courts Act, NYCCCA §202, the transfer Order creates jurisdiction in this Court to enter monetary relief up to any amount that would be within the jurisdiction of the Supreme Court for the County of New York.

2. 


Defendant MetLife is a  corporation duly authorized to operate in this State with its headquarters and principal place of business in New York, New York.

3. 

         The claims asserted herein arose at defendant’s headquarters in New York, New York. 


PARTIES
4. 

      Plaintiff Harvey is an individual citizen of the United States with principal residence in Wilson, New York.

5. 


Defendant MetLife is, and was at all times relevant hereto, a Delaware corporation, duly operating under the laws of the State of New York, with its principal place of business and headquarters located in New York, New York. 


AMENDED CLASS ACTION ALLEGATIONS
6. 


Plaintiff brings this action on his own behalf and on behalf of other individuals who are similarly situated.  Members of the class are all individuals who, at a date after the “Class Period” as described in the Order of United States District Judge Ambrose in In re: Metropolitan Life Insurance Sales Practices Litigation, (Misc Docket No. 96-179, MDL 1091 W.D. Pa. August 6, 2004), Attachment 2,  were charged premiums for Children’s Term Insurance Benefit rider issued by defendant MetLife (hereinafter “Child Rider”); and 2) paid money to MetLife for their children to be covered by the Child Rider after their children reached age 25.

7. 

       The Class does not include any person asserting  any claim that arose from acts, facts or circumstances that occurred on or before December 31, 1997.  It is defined to include only claims “independently arising after the end of the Class Period” in In re: Metropolitan Life Insurance Sales Practices Litigation, (Misc Docket No. 96-179, MDL 1091 W.D. Pa.).

8. 

  
This action is maintainable by Plaintiff as a class action because questions of law and fact common to the class members predominate over any questions affecting individual members, and, on balance, a class action is superior to other methods available for adjudicating the controversy. 

9. 

  
There is a well defined community of interest in the litigation and the class is easily ascertainable:

 


a.
Numerosity: The number of potential plaintiffs with claims based on facts independently arising after the end of the Class Period is so numerous that the individual joinder of all members is impractical under the circumstances. While the exact number of class members is unknown to Plaintiff at this time, Plaintiff is informed and believes that  thousands of individuals have been and are being  charged premiums for Child Riders after the Riders ceased to provide any coverage or benefit in the event of the death of their children.  Joinder of these individuals would be impracticable. 

 


b.
Predominance of Common Questions of Law or Fact: All members of the putative class claim that defendant’s policy and practice of charging for and taking premiums for Child Riders after the Riders cease to provide coverage on any life is a deceptive consumer practice prohibited by GBL §349 as alleged below.  On information and belief, the form of Rider for which each putative class member  was charged is functionally identical to the form of Rider for which Plaintiff was charged and defendant’s practice of continuing to charge for the Rider has been applied uniformly to all putative class members whose claims arise independently from acts, facts or circumstances arising after the end of the Class Period described above.

 


c.
Typicality:  Plaintiff’s claims are typical of the claims of the class members.  He is a member of the class he seeks to represent. His interest in this litigation is typical of the interest of all members of the putative class and he is aware of no circumstances that make his claim atypical.

 


d.
Adequacy:  Plaintiff is qualified to, and will, fairly and adequately protect the interests of each class member.  Plaintiff has no interest that is adverse to the interests of the other class members.  There is no obstacle which would jeopardize his ability to competently represent the Class.  Counsel for Plaintiff and the proposed Class are experienced and well qualified.

 


e.
Superiority:  Class action adjudication is superior to other available methods because class action treatment will achieve economies of time, effort, and expense, as compared to separate lawsuits.  Class treatment will avoid inconsistent outcomes, because the same issues can be adjudicated in the same manner for the entire class.  Plaintiff is currently unaware of any pending litigation commenced by any class member involving the same issues in this Complaint with regard to this defendant.  Class action treatment is also superior to individual litigation, because, while each class member has a viable individual claim for relief under GBL 349, the amount of each individual claim is small as compared to the cost of prosecuting it.

STATEMENT OF FACTS

10.  
Plaintiff purchased a Flexible-Premium Life Insurance Policy from MetLife in January 1985.  The date of the policy is January 25, 1985.  At that time he was 35 years old, was married, and had two children who were 11 and 12 years old.  His son, Jason, was born on December 3, 1973.  His daughter, Tara, was born on December 31, 1974.


11.
Plaintiff’s policy provided a $50,000 benefit upon his death to his beneficiary if all the requisite premiums were paid.  Part of Plaintiffs policy was a rider entitled “Children’s Term Insurance Benefit” (“Child Rider”).  The Child Rider provided level term insurance on each insured child payable to that child’s beneficiary if the insured child died before the end of coverage on that child.  Plaintiff insured his two children for a face amount of $5,000.


12.
At all times from January 1, 1998 until he surrendered the policy,  Plaintiff paid $84.00 to defendant each month.  Under the terms of the policy, amounts in excess of premium charges for Riders and other charges were placed in an accumulation fund or policy account on which defendant provided a return as specified in the policy.  The amount in the accumulation fund plus such returns determines the amount plaintiff was able to withdraw from the fund upon surrender of the policy.  Each deduction from the amounts placed into the accumulation fund thus reduced the value of plaintiff’s policy and the amount of return he received.


13.   Defendant took a separate premium charge for the Child Rider each month during the time from January 1, 1998 until plaintiff surrendered the policy.  According to the terms of the Child Rider, the cost for each $1,000 of term insurance coverage was to be set by the Defendant from time to time, but would not exceed $.60 for each $1,000 of coverage.


14..
 Defendant did not provide itemized statements to Plaintiff showing the amounts deducted each month for the Child Rider.


15.
The acts of defendant that caused premiums for the Child Rider to be deducted from funds that would otherwise be in plaintiff’s policy account after December 31, 1997, occurred in New York, New York.  


16.
Plaintiff’s two children turned 25 on their respective birthdays in 1998 and 1999. Their eligibility for coverage under Plaintiff’s policy expired on those birthdays.


17.
From the time in 1999 when plaintiff’s second child turned 25 until the time in 2003, when he surrendered the policy and the Child Rider, on information and belief, Defendant continued to take premiums for the Child Rider from funds that would otherwise have been credited to plaintiff’s accumulation fund. 


18.
Defendant knew when Harvey’s children reached 25, but never informed him that the coverage provided by the Child Rider had expired. 

AS AND FOR A FIRST CAUSE OF ACTION
(FOR VIOLATION OF G.B.L. § 349)


19.
Plaintiff hereby incorporates by reference the allegations set forth in paragraphs “1" through “18" above with the same force and effect as if fully set forth herein at length.


20.
Defendant is in the business of selling insurance policies to individuals who reside in New York and throughout the United States.  These insurance policies are bought by the individuals for their own private personal use.


21.
Defendant regularly directs billing of its customers from its headquarters in New York.  Defendant directs the receipt and recording of payments, the taking of premiums from customer policy accounts and the maintenance of such customer policy accounts from its headquarters in New York, New York.  The “designated office” in Plaintiff’s policy is Defendant’s executive office, located at One Madison Avenue, New York, New York 10010.  At all times relevant to this action, Defendant handled all the billing, payments and premiums associated with Plaintiff’s policy and with the policies of similarly situated members of the putative class from its offices in New York City.


22.
Defendant has been in the business of selling insurance since before 1900.  At all times since December 31, 1997,  part of Defendant’s business has consisted of selling “Children’s Term Insurance Benefit” riders to existing and prospective policyholders.


23.
As of December 31, 1997, plaintiff had a Child Rider issued by defendant that insured the lives of his two children.  


24.     On December 3, 1998, Plaintiff’s son turned 25 years old.  On December 31, 1999, his daughter turned 25 years old.


25.
The “Term Insurance Benefit” portion of the Child Rider purchased by Plaintiff states that:



Term Insurance Benefit -  After we receive proof that an insured child died before the end of coverage on that child, we will pay the term insurance benefit to the child’s beneficiary. The amount of the term insurance benefit on each insured child is shown on page 3 under “Rider Insurance Benefit.” The term insurance coverage on each insured child will end on the earliest of: (1) the insured child’s 25th birthday; (2) the Final Date; or (3) the date of any new policy issued on the insured child under the Option for New Policy provision of this rider.


26.     The “Termination” section of the Child Rider purchased by Plaintiff states that:

 

Termination - This rider will end on the earliest of:

(1) the Final Date; (2) the end of the grace period of the policy; or (3) immediately before the date of any supplementary paid-up policy issued after the insured dies.


27.
Between January 1, 2000 and the date in 2003 when plaintiff surrendered his policy, defendant continued to deduct a monthly premium for the Child Rider from plaintiff’s accumulation fund. 


28.
Defendant, from January 1, 1998 to the present has carried out a policy and practice of taking premiums for Child Riders from the funds of policy holders after the Riders have ceased to provide benefits to insure the lives of any person.


29.
The birth dates of Plaintiff’s children were listed on the insurance policy he had with Defendant.  Therefore, Defendant knew that Plaintiffs’ children turned 25 years old in 1998 and 1999, respectively.


30.
Defendant did not notify or inform Plaintiff that the insurance coverage for his children had expired on their 25th birthdays at any time from January 2000 to the time he surrendered his policy. 


31.
Defendant has, since January 1, 1998, deliberately refrained from taking any steps to advise policy holders who have Child Riders that it will continue to take premiums for such Riders, even after the Riders cease to insure the lives of any person.


32.       Plaintiff is a reasonable consumer.


33.       Plaintiff was misled and deceived by defendant’s practice of taking premiums for Child Riders after they cease to insure the life of any person.


34.        All members of the putative class are reasonable consumers.


35.        Unnamed members of the putative class were misled and deceived by defendant’s practice of taking premiums for Child Riders after they cease to insure the life of any person.


36.       Defendant’s policy and practice of taking premiums for Child Riders after they cease to insure the life of any person is a deceptive consumer practice prohibited by G.B.L. §349.


37. 
As a direct and proximate result of Defendant’s violation of G.B.L. §349, Plaintiff and each member of the putative class has suffered damages. 


JURY DEMAND

38.
Plaintiff hereby demands a trial by jury of all claims raised herein.


WHEREFORE, Plaintiff for himself and on behalf of other members of the putative class prays for the following relief as a judgment against Defendant:


1.
Actual damages;


2.
Pre-judgment and. post-judgment interest, as applicable;


3.
Reasonable attorney’s fees and costs; and


4.
Any such other or further relief that the Court deems just and proper.

Joshua N. Rose (JR 5515) 



Neal Brickman (NB0874)



Rose & Rose, P.C. 




Ethan Leonard (EL2497)



Attorneys for Plaintiff and the Class


Law Offices of Neal Brickman


1320 19th Street, N.W., Suite 601


Local Counsel for Plaintiff and the Class

Washington, D.C. 20036



317 Madison Avenue - 21st Floor


(202) 331-8555




New York, New York 10017



(202) 331-0996 (Fax)




(212) 986-6840
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